I. INTRODUCTION
The proper role of private enforcement in antitrust law has long been debated. One of the most significant judicial reforms of antitrust law associated with the Chicago School was the Supreme Court's decision to limit standing to direct purchasers in Illinois Brick Co. v. Illinois. 1 Although that decision has proven controversial, the Illinois Brick doctrine has endured as a principle of federal antitrust law for nearly 40 years.
Whatever the merits of the Illinois Brick decision in 1977, subsequent developments have undermined its rationale. In particular, the Supreme Court's 2013 decision in American Express Co. v. Italian Colors Restaurant 2 undercuts the fundamental premises of the Illinois Brick doctrine. The Illinois Brick majority assumed that direct purchasers were the most motivated and the best situated to enforce antitrust laws that resulted in supracompetitive prices. But Italian Colors makes it very difficult for direct purchasers to enforce antitrust laws in a wide variety of circumstances, because the decision allows potential antitrust defendants to use arbitration clauses in standard-form contracts to ban antitrust class actions and require individual arbitration of antitrust disputes. The result is to deprive overcharged direct purchasers of the tools antitrust law offers for effective enforcement-class action status, a lengthy statute of limitations, treble damages, and, if successful, attorneys' fees. 3 Without effective opportunities for enforcement by direct purchasers, the rationale for excluding indirect purchasers from bringing antitrust claims collapses.
Antitrust law is common law and is often based on policy arguments. The decision in Illinois Brick is no exception. The Court based its reasoning on its assessment of the ability of direct purchasers to enforce antitrust laws effectively. After Italian Colors, that is no longer the case. Old doctrines must give way in light of legal developments (including later judicial opinions) that change the underlying environments and undermine the original policy arguments upon which the old common law is based. By eliminating most antitrust enforcement by direct purchasers, Italian Colors has paved the way for reconsideration of Illinois Brick. 4 
II. ILLINOIS BRICK: ITS HOLDING AND RATIONALE
Courts have long been suspicious of competitors as antitrust plaintiffs, 5 in part because competitor interests do not necessarily align well with consumer interests. For example, competitors might object to conduct that benefits consumers, such as aggressive price competition. 6 Beginning in the 1970s, courts began creating limits on competitor standing in an effort to tackle that disconnect. 7 Consumers, by contrast, are, in some sense, the perfect antitrust plaintiffs. They are the intended beneficiaries of the competitive markets that antitrust policy seeks to encourage; consumers are injured by cartels and other anticompetitive conduct, but benefit from aggressive competition on the merits. Accordingly, courts have long permitted purchasers to sue to recover overcharges that result from cartels, 8 though some courts have (incorrectly) questioned customers' standing to enforce the antitrust laws. 9 In Illinois Brick, the plaintiffs were state and local governments who sought recovery for overcharges that resulted from a cartel that fixed the prices of concrete blocks. But the governments did not buy the blocks directly from the defendants. Rather, construction contractors bought the blocks and used them to build buildings, which the governments later bought. 10 The governments were indirect purchasers; their injury came from the fact that the contractors, who paid an artificially high price, passed that higher price on to them. 11 The Supreme Court held that indirect purchasers could not recover the overcharges that direct purchasers passed on to them. 12 Illinois Brick was decided on two basic policy considerations. First, the Court concluded that because antitrust law permits direct purchasers to recover the entirety of the overcharge they faced, without having to deduct price increases they passed 5. See, e.g., Brown Shoe Co. v. United States, 370 U.S. 294, 320 (1962) (noting that the antitrust laws were passed for "the protection of competition, not competitors"). on to their own customers, 13 allowing indirect purchasers to also sue for the same antitrust violation would create a double recovery. 14 The Court considered reversing the rule allowing direct purchasers to recover the entire overcharge without deduction, but rejected that argument because of its second conclusion: that direct purchasers were the best positioned to enforce antitrust law. 15 The Court interpreted its prior decision to reject a passing-on defense to antitrust claims to support the proposition "that the antitrust laws will be more effectively enforced by concentrating the full recovery for the overcharge in the direct purchasers rather than by allowing every plaintiff potentially affected by the overcharge to sue only for the amount it could show was absorbed by it." 16 Further, the majority concluded that denying standing to indirect purchasers was more consistent with "the legislative purpose in creating a group of 'private attorneys general' to enforce the antitrust laws" because direct purchasers could sue for "the full extent of the overcharge paid by them [without having] to apportion the overcharge among all that may have absorbed a part of it." 17 The Court also felt that direct purchase overcharges were easier to measure than pass-throughs, particularly if courts had to allocate the injury between the direct and indirect purchasers. 18 The dissent worried that indirect purchasers would be short-changed. 19 The majority responded that allowing direct purchasers to recover the entirety of the overcharge would not only be simpler to calculate, but would also promote more vigorous antitrust enforcement by centralizing the incentive to sue in one party who could recover all the losses. 20 In short, Illinois Brick reflected an economic conclusion that one, but only one, overcharged purchaser in the downstream chain should be entitled to sue, and that for various reasons the simplest and most effective solution was for the direct purchaser to be that one purchaser-plaintiff. 21 13. The Supreme Court rejected the so-called pass-on defense in Hanover Shoe, Inc. v The Illinois Brick ruling proved controversial. Some commentators decried it; 22 others defended it. 23 The leading antitrust treatise expresses doubt about the wisdom of the doctrine:
The obvious difficulty with denying damages for consumers buying from an intermediary is that they are injured, often more than the intermediary, who may also be injured but for whom recovery of the entire overcharge is typically a windfall. Thus the indirect purchaser rule greatly overcompensates intermediaries and greatly undercompensate [s] on the problem of computing downstream overcharges, though that law has developed primarily in state, rather than federal, antitrust cases. 26 Furthermore, in the years that followed, the Court put substantial constraints on the ability of competitors to bring private antitrust suits. For example, the Court developed a new doctrine, "antitrust injury," which created higher standing hurdles in antitrust than in other private law doctrines. 27 Government enforcement has also declined substantially during the period since Illinois Brick. 28 Barriers to competitor standing increase the importance of purchaser standing to bring antitrust claims. 29 As a result of the Illinois Brick decision and the Court's antitrust injury cases, for nearly 40 years, enforcement of the Sherman Act has been the province of government agencies, some competitors, and purchasers-but only the first, direct purchaser. While direct purchasers are sometimes consumers, they are often corporate intermediaries. For example, the direct purchasers of Microsoft Windows are usually computer manufacturers, not the people who actually use the software. 30 Similarly, the direct purchasers of pharmaceuticals are drugstores, not patients. 31 As a result, in many cases, antitrust relies on corporate proxies to represent consumer interests.
Reliance on corporate proxies had the potential to work, at least at first. An early empirical study suggested that the central premise of the Court's logic-that direct purchasers would be well motivated to sue-was borne out in fact. 32 But subsequent changes in antitrust doctrine and practice require reevaluation of the premise that direct purchasers can, and will, litigate antitrust claims, and that they can do so better than indirect purchasers. 26 . AREEDA, HOVENKAMP, BLAIR & DURRANCE, supra note 24, ¶ 396 (discussing the computation of overcharges in indirect purchaser cases, and rejecting the claim that it is too difficult).
27 
III. ANTITRUST ARBITRATION AT THE DAWN OF ILLINOIS BRICK
Illinois Brick is a product of its time. The majority based its opinion on several assumptions and policy judgments that, even if true in 1977, were not static. Most significantly for our purposes, the Court penned Illinois Brick at a time when pre-dispute agreements to arbitrate antitrust claims were not enforceable. The legal landscape regarding antitrust arbitration has changed considerably in the intervening years.
The federal government's validation of private arbitration began in 1925 when Congress enacted the Federal Arbitration Act ("FAA"). 33 Section 2 of the FAA provides that if a commercial contract contains an agreement to settle controversies that arise from the contract through private arbitration, the promise to arbitrate "shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract." 34 The FAA instructed federal courts to enforce agreements between firms to settle their commercial disputes through binding arbitration instead of going to court.
Although Congress passed the FAA in 1925, 35 federal courts did not meaningfully address the issue of the arbitrability of antitrust claims until the 1960s. In 1968, the Second Circuit in American Safety Equipment Corp. v. J.P. Maguire & Co. became the first court of appeals to hold that antitrust claims were not subject to arbitration. 36 The Second Circuit articulated four rationales for concluding that the FAA did not apply to antitrust claims:
(1) deference to private arbitration agreements could lessen the plaintiffs' incentive to pursue antitrust actions, weakening the use of "private attorneys general" as a foundation of Sherman Act enforcement; (2) arbitration clauses often result from adhesion contracts, and Congress intended that these matters be heard in the courts; (3) arbitrators may be incompetent to comprehend complex antitrust issues; and (4) arbitrators may be biased business people unable to reach fair outcomes. The American Safety rationale proved persuasive across the circuits, as courts relied on American Safety to hold that antitrust claims were not subject to arbitration. 38 In fact, every court of appeals that considered the issue uniformly followed American Safety and held that antitrust claims were inappropriate for arbitration. 39 By 1977, the year that Illinois Brick was decided, the Supreme Court had neither addressed the issue of antitrust arbitration nor questioned the validity of American Safety and its progeny. Until the mid-1980s, the American Safety rule prohibiting arbitration of antitrust claims was well established, widespread, and not particularly controversial. Thus, at the time of the Illinois Brick decision, antitrust arbitration was not a possibility. Private antitrust claims were litigated, not shunted off to private arbitration panels pursuant to pre-agreed-upon arbitration clauses. The Illinois Brick Court assumed that direct purchasers had an unhampered ability to bring antitrust claims in federal court. That assumption would not survive the following decade.
IV. THE EVOLUTION OF ANTITRUST ARBITRATION IN THE POST-ILLINOIS BRICK ERA
The American Safety doctrine began to erode in the 1980s, as the Supreme Court interpreted the FAA as creating a heavy presumption in favor of arbitration for all claims. 40 uestions of arbitrability must be addressed with a healthy regard for the federal policy favoring arbitration."); id. at 24-25 (noting that "[t]he Arbitration Act establishes that, as a matter of federal law, any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration, whether the problem at hand is the construction of the contract language itself or an allegation of waiver, delay, or a like defense to arbitrability").
41. Mitsubishi Motors Corp., 473 U.S. at 632-35.
The Court began by noting that it was primarily concerned with whether an American court should allow private parties to an international transaction-pursuant to an arbitration clause in their commercial contractto submit an antitrust dispute to an international tribunal instead of a federal district court. 42 When analyzing the arbitrability of the antitrust claims at issue, the Mitsubishi Court emphasized the international context of the dispute, noting that concerns of international comity, respect for the capacities of foreign and transnational tribunals, and sensitivity to the need of the international commercial system for predictability in the resolution of disputes require that we enforce the parties' agreement, even assuming that a contrary result would be forthcoming in a domestic context. 43 In reaching its result, the Court critiqued each rationale that the Second Circuit used to render antitrust claims non-arbitrable in American Safety. 44 The Supreme Court also rejected any "presumption against arbitration of statutory claims." 45 The Court, however, did not explicitly overrule the American Safety rule. Instead, it distinguished American Safety as not involving international transactions and found "it unnecessary to assess the legitimacy of the American Safety doctrine as applied to agreements to arbitrate arising from domestic transactions." 46 Although Court has yet to directly consider the arbitrability of domestic antitrust claims, the For example, the Ninth Circuit treated the Mitsubishi "Court's meticulous step-by-step disembowelment of the American Safety doctrine" as "effectively overrul[ing] American Safety and its progeny." 48 Other circuits followed suit and began to revisit their rules against allowing domestic antitrust claims to be arbitrated, ultimately holding that, despite the fact that Mitsubishi involved international arbitration, the opinion required that domestic antitrust lawsuits be subject to arbitration. 49 The combination of Congress making arbitration clauses enforceable and federal courts holding that antitrust claims were arbitrable led many potential antitrust defendants to engage in a two-pronged strategy to minimize or avoid antitrust liability. First, many businesses imposed arbitration agreements on their distributors and customers. 50 51 Courts have, however, been more amenable to defendants' attempts to use arbitration clauses in order to shorten the Clayton Act's four-year statute of limitations 52 and to eliminate the antitrust provision that allows a successful plaintiff to recover attorneys' fees. 53 Most controversially, many arbitration clauses prohibit class action litigation. 54 While these class action waivers have been widely criticized by scholars, judges, and legislators, 55 the Supreme Court has been decidedly less wary. When, for example, the California Supreme Court condemned class action waivers in consumer contracts as unconscionable, 56 the U.S. Supreme Court, in AT&T Mobility LLC v. Concepcion, reversed the California rule. 57 The Court reasoned that the FAA preempted state attempts to invalidate class action waivers contained in arbitration clauses. 58 Although Concepcion involved benefits that accrue to businesses that utilize mandatory-binding-arbitration clauses in consumer contracts help explain why these clauses have become so ubiquitous. The plaintiff "has offered no evidence that paying its own attorney's fees and costs in arbitration would prevent it from effectively vindicating its rights under the Sherman Act. Therefore, Court cannot conclude that the Dealership Agreement's limitation on attorney's fees and costs is inconsistent with the policies of the Sherman Act."); cf. Kristian, 446 F.3d at 52-53 (striking the anti-fee provision in an arbitration clause because "the ban on the recovery of attorney's fees and costs in the arbitration agreements would burden Plaintiffs here with prohibitive arbitration costs, preventing Plaintiffs from vindicating their statutory rights in arbitration").
54. See Homa, 494 F. App'x at 197 ("In the years since Congress adopted the FAA, clauses containing class-arbitration waivers have become ubiquitous in contracts involving products and services distributed or supplied on a mass basis, such as contracts providing for cell phone service, credit cards, and cable service.").
55. state-based consumer law, the decision seemed to endorse class action waivers more broadly. 59 In addition to making it more difficult for antitrust plaintiffs to bring class action litigation in federal court, the Supreme Court, in Stolt-Nielsen S.A. v. AnimalFeeds International Corp., also made it easier for antitrust defendants to evade class-wide arbitration. 60 Because arbitration clauses now routinely prohibit both class actions and class arbitration, victims of antitrust violations are often prevented from bringing any collective action. Indeed, some arbitration clauses prevented antitrust plaintiffs from coordinating in any fashion, including sharing the costs of developing common factual and economic data. 61 After Concepcion and Stolt-Nielsen, however, antitrust plaintiffs still had another argument against class-action waivers in arbitration agreements: the Effective Vindication Doctrine. In making antitrust claims arbitrable, the Mitsubishi Court concluded that "so long as the prospective litigant effectively may vindicate its statutory cause of action in the arbitral forum, the statute will continue to serve both its remedial and deterrent function." 62 This language embodies the Effective Vindication Doctrine, which provides that "arbitration of the claim will not be compelled if the prospective litigant cannot effectively vindicate his statutory rights in the arbitral forum." 63 The doctrine was designed to protect the statutory rights of antitrust victims. For example, courts have invoked the Effective Vindication Doctrine to invalidate the detrebling provisions embedded in arbitration clauses. 64 In 2012, the Second Circuit applied the Effective Vindication Doctrine to arbitration clauses that forbid class action litigation and classwide arbitration. In In re American Express Merchants' Litigation, a group of merchants entered into contracts with American Express that contained arbitration clauses, which provided that "[t]here shall be no right or authority for any Claims to be arbitrated on a class action basis." 65 Despite signing these class action waivers, the merchants filed an antitrust class action in federal court. The merchants argued that because the necessary expert witnesses were so expensive, and because there was so little money at stake for any one merchant, compelling the merchants to individually arbitrate would prevent them from effectively vindicating their rights to an antitrust remedy; a class action represented the only cost-effective form of adjudication. After the district court granted American Express's motion to dismiss based on the arbitration clause, the Second Circuit reversed, holding that "the plaintiffs have adequately demonstrated that the class action waiver provision at issue should not be enforced because enforcement of the clause would effectively preclude any action seeking to vindicate the statutory rights asserted by the plaintiffs." 66 The Supreme Court vacated the Second Circuit decision in light of its opinion in Concepcion, which held that the FAA preempted California's rule against class arbitration waivers in consumer contracts. 67 On remand, the Second Circuit again held that the Effective Vindication Doctrine precluded mandatory individual arbitration of the merchants' claims.
In American Express Co. v. Italian Colors Restaurant, the Supreme Court again considered whether the Effective Vindication Doctrine excused the merchants from the mandatory arbitration clause. 68 Writing for the majority, Justice Scalia applied the doctrine to the facts of Italian Colors. He noted the merchants' evidence "from an economist who estimated that the cost of an expert analysis necessary to prove the antitrust claims would be 'at least several hundred thousand dollars, and might exceed $1 million,' while the maximum recovery for an individual plaintiff would be $12,850, or $38,549 when trebled." 69 Scalia asserted that what mattered was the right to pursue an antitrust remedy, not whether the merchants could exercise that right economically; he proclaimed that "the fact that it is not worth the expense involved in proving a statutory remedy does not constitute the elimination of the right to pursue that remedy." 70 As applied, this meant "a contractual waiver of class arbitration is enforceable under the Federal Arbitration Act when the plaintiff's cost of individually arbitrating a federal statutory claim exceeds the potential recovery." 71 Consequently, the Court held that potential defendants can use arbitration clauses to prevent class actions, even when a class action is the only way to effectively vindicate the right to an antitrust remedy. 72 According to Justice Scalia, "the antitrust laws do not guarantee an affordable procedural path to the vindication of every claim." 73 In the aftermath of Italian Colors, potential antitrust defendants have every incentive to include class action waivers in their mandatory arbitration clauses. 74 And they are increasingly doing so-the number of large companies that include such waivers has more than doubled since Conception and Italian Colors. 75 The proliferation of arbitration clauses, combined with class action waivers, fundamentally changes the legal environment from the one that existed during the mid-1970s when the Court decided Illinois Brick. The Illinois Brick majority assumed that antitrust claims would be litigated, not arbitrated, and that they could be litigated as class actions.
V. ITALIAN COLORS UNDERMINES THE RATIONALE OF ILLINOIS BRICK
Illinois Brick was based on two central premises. First, the Court assumed that direct purchasers were the best private antitrust plaintiffs. 76 Unlike competitors, purchasers have incentives that are generally aligned with the public interest in a competitive market. And among purchasers, the Court reasoned that direct purchasers have more concentrated interests than ultimate consumers, so they may be more likely to sue-and to hire better lawyers when they do. The calculation of damages is also simpler when only one transaction has occurred than when courts have to trace the pass-through of the overcharge. Second, the Illinois Brick Court worried about the risk of double compensation if it permitted indirect purchasers to sue as well as direct purchasers. In Hanover Shoe, Inc. v. United Shoe Machinery Corp., a 1968 case, the Court held that an antitrust defendant could not claim a deduction for a price overcharge that the direct purchaser passed through to downstream purchasers. 78 Because of that decision, nine years later in Illinois Brick, the Court worried that allowing both the direct and the downstream purchaser to sue would result in a double recovery. 79 While antitrust law does not always object to multiple recoveries-the Clayton Act awards treble damages in order to deter undetected antitrust violations 80 -the Court was clearly concerned by the prospect that the defendant would have to pay damages from the same sale to two or more plaintiffs. 81 Both pillars of the Illinois Brick argument collapse after Italian Colors. As antitrust arbitration agreements become more common in sales contracts, many direct purchasers are no longer able to file antitrust suits challenging overcharges. They can theoretically arbitrate those disputes, but in doing so they will not necessarily get the advantages antitrust law consciously offers to induce suit: treble damages and attorneys' fees. 82 In addition, because arbitration proceedings are almost always confidential, 83 the world will not benefit from learning about the antitrust violation and subsequent plaintiffs will not benefit from collateral estoppel. 84 Further, because the Supreme Court has allowed arbitration agreements to forbid class actions, 85 antitrust enforcement will be particularly ineffective in circumstances in which the direct purchases involve a large group of smallvalue transactions. The named plaintiff in Italian Colors, for instance, had only a small amount personally at stake. 86 A class of such plaintiffs may well have an incentive to sue, but individuals certainly will not arbitrate when the expected costs of arbitration exceed the maximum individual recovery. Even if the individual had the desire, no rational attorney would take the case.
The use of arbitration clauses to impede class action litigation is particularly disruptive in the context of antitrust violations, which often impose relatively low costs on a relatively large group of victims. This is precisely the scenario for which class actions were designed. Consequently, federal judges have noted that "the Supreme Court has long recognized that class actions serve a valuable role in the enforcement of antitrust laws." 87 In particular, retailer class actions-such as the one that Italian Colors put an effective end to-have been historically important. 88 Because of the proliferation of arbitration clauses, direct purchasers in a post-Italian Colors world are no longer the most obvious plaintiffs. If direct purchasers are effectively prevented from securing full compensation for the antitrust injuries, the possibility of damages being passed on to indirect purchasers is eliminated. In the aftermath of Italian Colors, indirect purchasers may be in a better position to hold antitrust violators accountable because they are less likely to be bound by an arbitration clause, which requires consent. 89 Consequently, a class of indirect purchasers is likely to be a better antitrust plaintiff than an individual direct purchaser forced to arbitrate her antitrust dispute. This undermines one of the key assumptions upon which Illinois Brick is based.
Because direct purchasers are less likely to bring claims after Italian Colors, the Illinois Brick Court's worry about double compensation is also substantially reduced. If a direct purchaser is subject to an arbitration agreement and is unlikely to bring a claim, there is little risk of double compensation. Moreover, excessive compensation is particularly unlikely in the context of class actions because successful participants in antitrust class actions generally receive "less than single damages." 90 Thus, even if direct purchasers and indirect purchasers were to bring parallel class actions for the same antitrust violation, the losing defendant is likely to pay out less than the treble damages mandated by antitrust law. Further, the calculation of injury may be substantially simpler in cases in which the direct purchaser cannot practically sue and therefore overcharges need not be apportioned. Consequently, the more serious risk in this new antitrust world is undercompensation and underdeterrence.
In short, at least based on the Court's stated rationale, Illinois Brick would have come out the other way in today's world-a world in which antitrust arbitration agreements with direct purchasers are increasingly common and class actions by direct purchasers correspondingly more difficult.
VI. IMPLICATIONS FOR ANTITRUST LAW
In the 1970s, antitrust scholars worried that there was too much antitrust enforcement. 91 Illinois Brick and the antitrust injury doctrine were judicial responses to that worry. While other decisions limited the substantive reach of antitrust law, those cases limited the circumstances under which private parties could enforce that substantive law.
The world has changed. In a series of cases over the past three decades, the Supreme Court has dramatically reduced the substantive reach of antitrust law. 92 Government enforcement has also declined. 93 And Italian Colors is likely to make private enforcement infeasible for the single best class of private plaintiffs: direct purchasers.
In the wake of Italian Colors, the more reasonable worry is that antitrust violations will go unremedied because the best plaintiff is likely to be foreclosed from enforcing the law by a standard-form contract. And if direct purchasers are unavailable as plaintiffs, indirect purchasers will often be a better substitute than competitors. Italian Colors and Illinois Brick together operate to preclude even indisputably valid antitrust claims; the latter eliminates indirect purchasers as plaintiffs, while the former hampers the ability of direct purchasers to sue. In short, leaving politics aside, had the Court that wrote Illinois Brick confronted the facts of antitrust as it now exists, it would have come to a very different conclusion about the suitability of indirect purchasers as plaintiffs.
The solution is correspondingly simple: Illinois Brick should be overruled. It is based on a set of judgments about antitrust law that are obsolete. If the Supreme Court is unwilling to overrule Illinois Brick, Congress and the remaining state legislatures should repeal the doctrine, allowing suits by indirect purchasers. Alternatively, the Court could limit the reach of Illinois Brick to circumstances in which direct purchasers either have already filed suit or, at the very least, are permitted to do so. Repealing Illinois Brick only in the subset of cases in which the defendants actually compelled arbitration would most fully avoid the double compensation problem the Court identified. It would also help discourage the widespread use of antitrust arbitration agreements. Judge Easterbrook could speak in 1984 of the asymmetry between false positives and false negatives, but the antitrust law he was talking about simply doesn't exist anymore. Courts in the last three decades have dismantled every per se rule applied to vertical conduct, limited the per se rule in horizontal conspiracies in a variety of ways, made it harder for plaintiffs to infer conspiracies, all but eliminated predatorypricing claims, and substantially restricted the role of monopolization cases. Win rates for antitrust plaintiffs in at least one industry hover below 15%, and court rules make it harder and harder for antitrust plaintiffs to show standing to sue to enforce the laws that remain.
Id. (footnotes omitted)
. We have no doubt that antitrust at one time was skewed toward overenforcement, but today if there is any bias it is in the opposite direction.
93. Id. at 702 n.78 (" [T] he Antitrust Division has filed pro-defendant briefs in all of the major antitrust cases before the Supreme Court in the past five years."). While that was true in 2009, the change in administration brought with it a somewhat more aggressive approach. 
